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Executive summary

The duty of governments to educate their citizens on climate change, involve them in
policymaking, and ensure they have all the necessary information, rarely gets a mention. When
COPs take place, the headline news is dominated by countries’ commitments to reducing carbon
emissions and high-profile pledges on climate action.

There is very rarely any talk of public engagement - how countries plan to communicate with
people about the effects of climate change and explain what they can do to help. This is counter-
intuitive: people cause climate change, people suffer from its consequences and people are the
answer to tackling it. The UK Climate Change Committee has estimated that 62% of emissions
reductions will require changes to individual behaviours, such as how we travel, power our homes
and choose our food. People are at the heart of addressing climate change: it is vital they are
engaged with meaningfully.

Public engagement is often an afterthought for governments. But it shouldn’t be. In fact, countries
that have signed up to the Paris Agreement are required to implement all the promises in good
faith, including Article 12 of the Agreement which is known as Action for Climate Empowerment
(ACE). ACE is made up of six elements: education; training; public awareness; public participation;
public access to information; and international cooperation on these issues. Where it gets tricky is
that, although the Paris Agreement is legally binding, the strategies negotiated by governments to
implement the six elements of ACE are voluntary and governments are not legally bound to carry
them out.

Why does this matter? It is difficult to compel governments to act if there are no consequences
for inaction. Against this backdrop, this report takes a deep dive into legal frameworks that could
be used to compel governments to carry out public engagement activities. Evidence continues
to show that educating citizens about climate change, getting them involved in solutions and
inspiring them to call for systematic change is the best way to reduce emissions and lower global
temperatures.

Educating citizens about climate change,
getting them involved in solufions and
inspiring them to call for systematic change
is the best way fo reduce emissions and
lower global temperatures
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An international oil company’s plan to drill off the coast of Australia was ultimately abandoned in part due to ‘paddle out’
peaceful protests like this one in Burleigh Heads, Queensland, Australia. Photo: Lachlan Gardiner / Climate Visuals

Our research found that two of the ACE elements are easily enforceable by human rights bodies
and in many domestic courts: public access to (climate) information, and public participation

in climate decision-making. Once these two elements have been implemented, the next part of
ACE, public awareness, follows. This is encouraging news and means that governments can be
compelled to act on these basic points.

Two other ACE areas are less well established in international law and national legal systems:
education and training. While the general right to education is enshrined in human rights treaties,
very few governments have incorporated the right to climate education and training into their
climate laws. Only Italy has made climate change education compulsory for school children since
2020. The fact that there is little or no legal obligation to provide climate education and training is
concerning.

However, momentum on public engagement is growing: there is an increasing trend of people
taking governments and corporations to court for their failure to ensure the protection of the
environment. This is currently focused on measurable obligations, like carbon emissions reductions,
but it is possible that in the future other obligations such as ACE could gain prominence.

As these legal obligations become better understood, governments will be increasingly compelled
to take action on public engagement. The cost of not doing so is too high — without people on their
side, governments will stand little chance of tackling climate change successfully.
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Infroduction

Action for Climate Empowerment (ACE) refers to the implementation of Article 6 of the United
Nations Framework Convention on Climate Change (UNFCCC) and Article 12 of the Paris
Agreement (2015).! According to the UNFCCC, the overarching goal of ACE is to empower all
members of society, including children, youth, and indigenous and local communities, to engage
in climate action, through education, training, public awareness, public participation, public access
to information, and international cooperation on these issues.” The implementation of all six areas
has been identified as the pivotal factor for everyone to understand and participate in solving the
complex challenges presented by climate change.

ACE draws on Principle 10 of the Rio Declaration on Environment and Development, which states
that:

Environmental issues are best handled with the participation of all concerned citizens,

at the relevant level. At the national level, each individual shall have appropriate access

to information concerning the environment that is held by public authorities, including
information on hazardous materials and activities in their communities, and the opportunity
to participate in decision-making processes. States shall facilitate and encourage public
awareness and participation by making information widely available. Effective access to
judicial and administrative proceedings, including redress and remedly, shall be provided.

Over successive ‘work programmes’ negotiated under the UNFCCC'’s annual Conference of the
Parties (COP) process, key elements of the ACE agenda (such as public participation and public
access to information) have become central to developing policy to tackle climate change.

A woman cleans a solar panel in Mauritania as part of a women'’s cooperative. Photo: Raphael Pouget / Climate Visuals Countdown
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In 2012, the Doha work programme on ACE formalised this process by inviting Parties (i.e.
countries that have consented to be bound by a treaty’s rules and obligations)’ to nominate a
National Focal Point (NFP) for ACE activities, and to assign specific responsibilities to them.* These
included identification of areas for international cooperation, opportunities for strengthening
synergies with other international frameworks and coordination of the preparation of ACE-related
publications in UNFCCC communications.” NFPs under Article 6 of the UNFCCC also serve as focal
points under Article 12 of the Paris Agreement.

At COP 26 (Glasgow, November 2021), Parties adopted the Glasgow Work Programme,® which
recognised that “Action for Climate Empowerment plays a key role in promoting changes

in lifestyles, attitudes and behaviours needed to foster low-emission, climate resilient and
sustainable development” and acknowledged “the growing interest and engagement of youth
in climate action”. However, implementing the Clasgow Work Programme on ACE is not a legally
binding obligation on governments. All decisions under the ACE negotiations have an advisory
status, in that they can only make recommendations to governments that a particular course of
action be taken.

Why is this important to note? Experience has consistently shown that it is difficult to compel
governments to act proactively or positively on issues of social significance without there being
any consequences for inaction. Against this backdrop, this report provides a legal analysis of
States’ obligations in relation to ACE. To what extent are the various provisions of ACE legally
binding on States? Does the provision create a legal obligation? How are ACE elements (such as
public participation, public access to information and education) defined in international legal
frameworks? Are ACE-related obligations justiciable, that is, can they be applied by domestic
courts?

Answers to these questions go to the heart of 21 century debates on climate democracy and
are of concern to States and non-State actors alike, including young people and all segments of
society.

It is difficult to compel governments fo

act proactively or positively on issues of
social significance without there being any
consequences for inaction
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Legal character of ACE

General considerations on the legal status of
the Paris Agreement

The question of the legal status, and ultimately the legal bindingness of the Paris Agreement,
sparked much debate during the Paris negotiations and far beyond. It has been argued that
compliance with the Paris Agreement is ‘voluntary’ with no obligations to comply,” and that it
represents a ‘Statement of Good Intentions’ as it contains no enforceable rules with sanctions for
non-compliance.®

Others have stated that the Paris Agreement qualifies as a treaty within the meaning of
international law and creates mandatory obligations for ratifying Parties. Article 26 of the Vienna
Convention on the Law of Treaties® states that treaties are legally binding on States and must

be performed in good faith. Meanwhile, States are prohibited from invoking “non-respect of
international law by the fact that this law does not as such form part of its domestic legal order;
or that it contradicts a norm of its national legal order”°

The position is supported by many, including by the European Commission, which states on
its website that the Paris Agreement is “the first ever legally binding global climate change
agreement”"

Two points need to be made at the outset:

First, although it is legally binding, the Paris Agreement does not provide an enforcement
mechanism and domestic judicial application. Whether it creates any directly enforceable rights or
obligations varies according to individual Party domestic legal order and how it has been reflected
into national law. However, the mere fact that the Paris Agreement was ratified by 194 States
signals the will of the international community to make and act upon these climate objectives.

As a result, the Paris Agreement will ultimately shape national laws,” which in turn will apply

and interpret the objectives of the Paris Agreement and guide national judicial interpretation of
internationally accepted obligations and norms.

The fact that the Paris Agreement was
ratified by 194 States signals the will of the
infernational community fo act
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An employee of renewable energy company Dulas cycles past the office bike shed, which has a solar panel on its roof
that generates electricity for the building in Machynlleth, Wales, UK. Photo: Andy Aitchinson / Ashden

Second, the relevant literature generally distinguishes between the legal status of an international
agreement (whether it is a legally binding treaty within the meaning of the Vienna Convention)

and the legal character of individual provisions (whether the provision creates any rights and
obligations for the Parties and sets standards of behaviour). Not every provision creates a legal
obligation. According to Lavanya Rajamani, Professor of International Environmental Law at the
University of Oxford, the Paris Agreement contains a mix of hard, soft and non-obligations.”
Drawing upon relevant international, regional and national legal frameworks, the following section
looks at the normative content, language and precision of Article 12 of the Paris Agreement, to
make a determination on its legal character.

The legal character of ACE provisions

Subject, language and precision of Article 12

Article 12 of the Paris Agreement furthers the commitment to ACE established in the UNFCCC. The
provision states that:

Parties shall cooperate in taking measures, as appropriate, to enhance climate change
education, training, public awareness, public participation and public access to
information, recognizing the importance of these steps with respect to enhancing actions
under this Agreement.

According to Professor Rajamani, whether a provision creates rights and obligations for the Parties
and set standards of behaviour depends on a number of elements, including:

a. location;

b. subject (who the provision is addressed to);

c. normative content (whether the provision contains requirements on States or sets a standard
of behaviour);

d. language (whether the provision includes recommendation language like ‘should’ or
mandatory language like ‘shall’);

e. precision (the extent to which the provision contains contextual, qualifying or discretionary
clauses); and

f. oversight (what mechanisms exist to ensure enforcement and accountability).”
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ACE obligations as described in Article 12 are addressed to ‘Parties, which denotes a collective

or cooperative obligation. Article 12 is phrased in mandatory terms in that it uses the imperative
‘shall, which is conventionally considered as creating rights and obligations for Parties. That seems
to suggest an intention to impose a hard law obligation (therefore legally binding) on States to
cooperate in taking measures to enhance climate education, public information and participation.
However, Article 12 does not set precise standards of behaviour that could be used to assess
compliance or non-compliance. The use of discretionary language, such as ‘as appropriate’, opens
the door for wide interpretation by Parties and may limit a consistent approach to implementation.

However, taken separately and as explained below, ACE procedural obligations, namely public
participation, public awareness and public access to information, are entrenched in international
law, even if certain other ACE norms are less well established.

Article 12 is phrased in mandatory terms

in that it uses the imperative ‘shall’, which is
conventionally considered as creating rights
and obligations for Parties

Normative content

Article 12 of the Paris Agreement essentially describes an obligation to cooperate in relation to
procedural responsibilities associated with the protection of the environment, such as access to
information and public participation, as well as climate education, training and public awareness.

The rules of interpretation of the Vienna Convention require a treaty be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their context and in
the light of its object and purpose.

Under Article 31 of the Vienna Convention, the context for interpretation of a treaty includes in the
first place the text of the treaty, including its preamble and annexes. The preamble of the Paris
Agreement acknowledges that Parties should “respect, promote and consider their respective
obligations on human rights” when taking action to address climate change.

Article 31(3)c of the Convention meanwhile provides that, when interpreting a treaty, any relevant
rules of international law applicable in the relations between the parties shall be considered,
together with the context.

We therefore consider ACE normative content (i.e. the specific standards or rules that are imposed
on States) in light of the relevant environmental and international human rights norms to which a
great number of Parties are bound.

10 CLIMATE OUTREACH e Is ACE a legal obligation?2



Procedural obligations: Access to information
and public participation

States have several procedural obligations in relation to the environment and climate change.
These include a duty to assess environmental impacts and make environmental information public
and facilitate public participation in environmental decision-making.” ACE procedural obligations
(such as access to information, public participation and access to remedies) have strong bases in
international environmental instruments, international human rights treaties and domestic legal
systems.

Access to information in international environmental and human
rights law

International level

The right to freedom of expression (which includes the right to seek, receive and impart information)
is enshrined in several international and regional human rights instruments, including the Universal
Declaration of Human Rights (Article 19), the International Covenant on Political and Civil Rights
(Article 19), the European Convention of Human Rights (Article 10), the African Charter on Human and
Peoples’ Rights (Article 9) and the American Convention on Human Rights (Article 10).

According to the UN Special Rapporteur on the issue of human rights obligations relating to a safe,
clean, healthy and sustainable environment,” the right to access to information encompasses
environmental and climate change information.”

Principle 7 of the Framework Principle on human rights and the environment® states that access to
information comprises two dimensions in international human rights law:

* First, States are required to collect, update and disseminate environmental information,
including information about the quality of the environment, environmental impacts on
human health and wellbeing and relevant laws and policies.

* Second, States should uphold requests for environmental information without the need to
show a legal or any other interest.

Climate change information refers to national communications, Nationally Determined
Contributions (NDCs), national adaptation plans, biennial update reports, biennial transparency
reports and adaptation communications. It also refers to awareness that may help individuals
understand how climate change may undermine their rights, including the right to life and health.”

ACE procedural obligations have strong

bases in infernational environmental instruments,
infernational human rights treaties and

domestic legal systems
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The Intergovernmental Panel on Climate Change (IPCC), comprised of 195 member States, ensures
that governments have access to scientific information about the drivers of climate change,

its impacts and future risks. According to the IPCC, international cooperation on knowledge
sharing includes, inter alia, information exchange, coordinated or harmonised research agendas,
measurement and technology standards.*

Meanwhile, a myriad of multilateral environmental agreements set obligations for States to
provide information about the threats of environmental harm. These include, inter alia, Principle
10 of the Rio Declaration, the Rotterdam Convention on the Prior Informed Consent Procedure for
Certain Hazardous Chemicals and Pesticides in International Trade,” the Stockholm Convention on
Persistent Organic Pollutants® (Article 10) and the Aarhus Convention (Article 4).

Regional level

The Aarhus Convention is of particular interest. This Convention is an international convention
established by the United Nations Economic Commission for Europe that entered into force in
October 2001. There are 47 Parties to the Convention, which are primarily from the European and
Central Asian regions, including the EU.”* It was founded upon Principle 10 of the Rio Declaration.

The Aarhus Convention is predicated upon three “pillars’: (i) access to information; (ii) public
participation; and (iii) access to justice. These pillars span the ACE principles of education, training,
public awareness, public access to information, public participation and international cooperation,
but emphasise the access to information and public participation elements of ACE.

Article 4, para 1 of the Convention states: “Each Party shall ensure that, subject to the following
paragraphs of this article, public authorities, in response to a request for environmental
information, make such information available to the public, within the framework of national
legislation...”. Article 4, para 1 also makes it clear that, where requested, the Party must make
available “copies of the actual documentation containing or comprising such information” without
an interest having to be stated, unless it is reasonable to make it available in another form, or the
information is already publicly available in another form.

Participating in France's citizens’ climate assembly. Photo: Katrin Braumann / Convention citoyenne pour le climat



The Aarhus Convention is implemented in signatory states through a variety of national laws and
through European Union legislation.

The more recent Escazi Agreement must also be considered. The Escazi Agreement emerged
from the 2012 United Nations Conference on Sustainable Development (Rio+20) and was adopted
in Escazl, Costa Rica on 4 March 2018. The Agreement came into force in early 2021. It has been
ratified by 13 countries* and 11 other countries have signed but not yet ratified, all from the Latin
America and Caribbean region.

It is the region’s first environmental treaty as well as the world's first agreement with provisions on
human rights defenders in environmental matters, an issue of particular importance in the region
due to risks for advocates and activists.

The objective of the Escazi Agreement is to implement Principle 10 of the Rio Declaration, which is
intended to guarantee full and effective implementation of:

i. the right of access to environmental information;

ii. public participation in the environmental decision-making process and access to justice in
environmental matters;

iii. the creation and strengthening of capacities and cooperation, contributing to the protection
of the right of every person to live in a healthy environment and to sustainable development.

It therefore also spans across the elements of ACE obligations, with an emphasis on the elements
of access to information, public participation, training and cooperation.

There is no specific timeframe in which parties to the Escazi Agreement are required to have the
necessary legislative, regulatory and other measures in place. As it has only very recently come
into force, it remains to be seen how the Escazi Agreement will be implemented and enforced.

National level

At the national level, many States have adopted comprehensive Freedom of Information Acts to
facilitate access to information to public records.”® Meanwhile, several governments (including,
inter alia, Costa Rica, Kenya and Portugal) have included a duty to disclose climate information in
their climate laws and policies.” The Special Rapporteur on the issue of human rights obligations
relating to a safe, clean, healthy and sustainable environment noted that Algeria, Costa Rica and
Ghana, for example, launched innovative initiatives with respect to educational information about
climate change.”

Several governments have included a duty
fo disclose climate information in their climafe
laws and policies
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Public participation
International level

The right to public participation in environmental decision-making is also well established in
international law. The Universal Declaration of Human Rights and the International Covenant on
Civil and Political Rights recognise the rights of everyone to take part in the conduct of public
affairs. Principle 9 of the Framework on Human Rights and the Environment emphasises that
States should provide for and facilitate public participation in decision-making related to the
environment and take the views of the public into account in the decision-making process.”® The
human rights obligation to facilitate public participation covers climate policies.”

Public participation includes the development of policies, laws, regulations, projects and activities
that must be open to all members of the public (including specifically those who may be affected
by climate decisions) and occur at the early stage of the decision-making process. It must be done
in a way that allows the public, including marginalised communities, to understand and discuss
mitigation or adaptation decisions and projects, and have their views taken into consideration.*

For the right to public participation in climate policies to be effectively guaranteed, States must
ensure that freedom of expression and association, including the right to oppose climate policies
or projects, is guaranteed. States must also protect the right to life, liberty and security of anyone,
notably environmental defenders,” exercising those rights. The obligation to ensure public
participation is widely established in international environmental treaties, including, inter alia, the
Stockholm Convention on Persistent Organic Pollutants, the Convention on Biological Diversity, the
UN Convention to Combat Desertification and the Aarhus Convention.

The right to public participation in
environmental decision-making is well
established in international law

Regional level

Articles 6 to 8 of the Aarhus Convention require public participation in relation to the three types
of environmental decisions:

* Decisions made by public authorities on specific activities™ (e.g. oil and gas refineries,
chemical factories, waste management facilities, etc.);

* Decisions made during the preparation of legally binding rules that have a significant effect on
the environment; >

* Decisions made in the preparation of plans, programmes and policies that relate to the
environment.*

Article 7 of the Escazi Agreement requires signatory States to ensure the public’s right to public
participation and in particular to ensure mechanisms for participation in decision-making
processes, revisions, re-examination or updates with respect to projects and activities, and in
other processes for granting environmental permits that have or may have a significant impact on
the environment, including when they may affect health.

14 CLIMATE OUTREACH e Is ACE a legal obligation?



Some governments have launched innovative
democratic climafe initiatives

National level

At the national level, many States® have adopted laws providing for public participation in the
development of environmental laws and environmental impact assessment procedures. Some
governments have launched innovative democratic climate initiatives. France, for example, ran
the Citizens’ Convention on Climate in 2019 and 2020, which was charged with making proposals
for reducing France’s carbon emissions. The Convention led to the enactment of the Climate and
Resilience Law.

Climate education, training and public
awdareness

If ACE procedural obligations are well recognised in international, regional and national legal
frameworks, the obligation to cooperate in taking measures to enhance climate education, training
and public awareness is far less well established.

According to Vicky Evans, head of sustainability for Cambridge University Press and Assessment,
education has an important role to play in driving the transition to a sustainable future: “By
increasing the quality and accessibility of education and developing people’s knowledge,
attitudes and behaviours towards climate change, the world can see more effective and swifter
change.”® Climate education is an essential part of ensuring that Parties to the Paris Agreement
meet their NDCs, in part because it helps improve citizens” environmental literacy and, thus,
their climate behaviour.” This policy justification for viewing climate education as an obligation
that can be imposed on States is supported by the UN’s commitment to education on climate
change, which provides “that it is just as important to make progress in areas such as reducing
greenhouse gas emissions and formulating effective government policies as it is to provide
education and training to raise awareness in as wide an audience as possible.”

Students studying - their school is under threat of being washed away due to the increasing erosion of the
Kholpetua river in Gabura Upazila, Bangladesh. Photo: Moniruzzaman Sazal / Climate Visuals
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Climate education is an essential part of
ensuring that Parties to the Paris Agreement
meet their NDCs

Article 26 of the Universal Declaration of Human Rights states that “everyone has the right to
education” and that education “shall be directed to the full development of the human personality
and to the strengthening of respect for human rights and fundamental freedoms’”. The right to
education is also enshrined in Article 13 the International Covenant on Economic, Social and
Cultural Rights. In its General Comment 13, the UN Committee on Economic, Social and Cultural
Rights (CESCR) observed that references included in other international instruments on the right
to education,® such as respect for the environment, are implicit in and reflect a contemporary
interpretation of Article 13(1).

According to Professor Ludovic Hennebel, a member of the CESCR, the right to education,
under Article 13 when read in conjunction with Article 11 of the Covenant, encompasses climate
education, training and public awareness, as described by Article 12 of the Paris Agreement.

Principle 6 of the Framework Principle on Human Rights and the Environment makes it clear that
States should provide for education and public awareness on environmental matters:

States have agreed that the education of the child shall be directed to, among other things,
the development of respect for human rights and the natural environment.*® Environmental
education should begin early and continue throughout the educational process. It should
increase students’ understanding of the close relationship between humans and nature ...
and strengthen their capacity to respond to environmental challenges.

Increasing the public awareness of environmental matters should continue into adulthood.
To ensure that adults as well as children understand environmental effects on their health
and well-being, States should make the public aware of the specific environmental risks
that affect them and how they may protect themselves from those risks.

As part of increasing public awareness, States should build the capacity of the public to
understand environmental challenges and policies, so that they may fully exercise their
rights to express their views on environmental issues (framework principle 5), understand
environmental information, including assessments of environmental impacts (framework
principles 7 and 8), participate in decision-making (framework principle 9) and, where
appropriate, seek remedies for violations of their rights (framework principle 10). States
should tailor environmental education and public awareness programmes to the culture,
language and environmental situation of particular populations.

Few States have incorporated the obligation to enhance climate education, training and public
awareness into their climate laws:" Italy, for example, made climate education compulsory for
school children from 2020.* A study published by UNESCO found that more than half of 50
countries reviewed make no reference to climate change in their educational plans and curricula
frameworks.”
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Legal bindingness, enforceability,

and justiciability of ACE

The obligation to cooperate in taking measures to enhance climate education, training and public
awareness, access to information and public participation under Article 12 of the Paris Agreement
creates a legal obligation on States, in that it is phrased in mandatory terms. Although the provision
lacks precision, its normative content is well established in international, regional and national law.

However, as mentioned previously, at the UNFCCC level ACE does not have a strict enforcement
mechanism. All decisions under negotiations on ACE have an advisory status. Parties and working
groups may be given direction via adopted ACE conclusions and decisions, but the UNFCCC and

its constituent bodies do not have any means by which to hold Parties to account. Rather, the ACE
initiative and wider aims of the UNFCCC rely on Parties and States to cooperate and act in good faith.

As climate law is still very much in its infancy, other sources of law including international
human rights and environmental law are increasingly being used to bridge the enforcement and
accountability gap.*

Taken separately, ACE obligations, especially access to information and public participation, have
an application at the international, regional and national levels.

Under international human rights law, individual communications alleging a treaty violation may
be brought against a member State that has accepted the competence of UN treaty bodies, such
as the Human Rights Committee. Although the decisions of these bodies are not legally binding,
States do respond to the pressure applied by UN mechanisms at the national level, particularly
countries that, notwithstanding their own failings at home, seek to cultivate a reputation abroad as
a progressive voice for human rights.

At a regional level, many judicial bodies refer to and acknowledge the authority of the decisions
and recommendations of these UN mechanisms. The effect is a growing body of human rights
jurisprudence on the interpretation of international obligations on a cross-regional level. Similarly,
“treaty body output has become a relevant interpretive source for many national courts in

the interpretation of constitutional and statutory guarantees of human rights, as well as in
interpreting provisions which form part of domestic law.*

As climate law is still very much in its infancy,

other sources of law including international human
rights and environmental law are increasingly
being used fo bridge the enforcement and
accountability gap
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Participating in France's citizens’ climate assembly. Photo: Katrin Braumann / Convention citoyenne pour le climat

At the regional level, judgments of the European Court of Human Rights and those of the Inter-
American Court of Human Rights are binding on States. Both systems provide for the right to individual
petitions, which in turn allows a plaintiff to seek the enforcement of specific Convention rights.

At the EU level, Directive 2003/4/EC on public access to environmental information entered into
force in 2005. EU member States had to incorporate it into national law by 2005. The directive
guarantees the public access to information through active dissemination or upon requests.

At the national level, the applicability of ACE obligations by domestic courts varies according to
domestic legal orders. For some States, international conventions will have a higher status than
national law, while in others international conventions will form part of the domestic legal order
or need to be transposed through national acts. As discussed above in the section on the legal
character of ACE, many States have adopted legislation that, in effect, may lead to domestic
enforcement of ACE obligations. Access to information and public participation form part of many
national legal systems. In principle, they can be enforced through the courts. But the obligation to
enhance climate education, training and public awareness is still very much in its infancy.

Role of courts

There is an increasing trend for individuals, activist groups and companies to start litigation
proceedings on climate-related (if not ACE-specific) issues against States and/or State-related
actors. They seek to rely on obligations enshrined in international frameworks, particularly human
rights principles in climate litigation.

There is an increasing body of climate litigation
that sees claimants successfully altering or
prevenfing governmental policy and actions to
ensure the protection of the environment
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There is an increasing body of climate litigation that sees claimants successfully altering or
preventing governmental policy and actions to ensure the protection of the environment. We note
in particular the following cases:

a. The Dutch case of Urgenda v The Netherlands* (2019) saw the claimant NGO Urgenda
arguing for an outright obligation to reduce greenhouse gas emissions on the grounds that
established human rights duties imposed a positive obligation on governments to adopt
adequate measures to combat climate change. The Dutch court agreed, holding that the
highest possible level of ambition on the part of the government in reducing greenhouse
gases amounted to a ‘due diligence standard’ for complying with human rights obligations.

b. The Administrative Court of Paris found the French government guilty of exceeding
greenhouse gas emissions targets in its 2021 Notre Affaire a Tous and Others v. France"
ruling, ordering immediate remedial action to repair the damage be taken by the government
on the grounds that the government had infringed.

c. In PSB et al. vs Brazil,* the claimant successfully argued that the Brazilian government'’s
failure to implement a deforestation plan violated the fundamental rights of indigenous
people and future generations and contributed to climate change. The Court held that
the Paris Agreement is a human rights treaty, meaning the Brazilian government is now
constitutionally obliged to combat climate change.

Governments are not the only focus: corporations are now also finding their actions and activities
under increasing scrutiny. In Milieudefensie et al. vs Royal Dutch Shell PLC,* numerous NGOs
and individuals successfully asserted that the annual carbon dioxide emissions of the global Shell
group breached a duty of care under the Dutch Civil Code interpreted in light of international
human rights law. Shell was ordered to reduce its CO2 emissions by a net rate of 45% at the

end of 2030, relative to 2019 figures. Shell is appealing the decision, and the reasoning has not
been followed in other jurisdictions, but this case nonetheless represents an illustration of the
impact which greater scrutiny on corporate conduct in relation to climate change is having, and is
expected to have with increasing frequency.

It remains to be seen whether other European national courts will take a similar approach. In other
jurisdictions, such as the UK, there has been more reticence from the courts to directly apply the
principles and obligations from international agreements such as the Paris Agreement.*

Governments are not the only focus:
corpordtions are now dlso finding their actions
and activities under increasing scrutiny
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Conclusion

Although it has been argued that implementing the ACE work programme is not a legally binding
obligation on governments, certain ACE obligations are more comprehensively entrenched as
legal rights at the international, regional and national level, which individuals may enforce against
States at the regional and national levels.

Access to climate information and public participation in environmental and climate decision-
making form part of many national legal and regional systems and can be enforced by
international and regional human rights bodies and in many domestic courts.

Other ACE obligations, such as education and training, are less established in international law and
national legal systems, and therefore would be more difficult to enforce directly against States.

There is an ever-growing body of laws spanning different jurisdictions that is bringing climate
change rights and obligations to the forefront. Most cases currently relate to measurable State
obligations, such as reductions in emissions. However, as this movement gains momentum, it
appears more likely than not that other climate change-related obligations will gain prominence,
such as ACE obligations. As attention on ACE obligations grows, the direct enforceability of Article
12 of the Paris Agreement will be called into question. It is therefore likely that Article 12 will be
invoked in support of calls to meet ACE obligations at a national level; courts, especially European
courts, may increasingly find this persuasive. For that reason, there is scope for the greater
enforceability of ACE obligations in the future.
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